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IN THE MATTER OF ) DOCKET NO. RT-OOOOOJ-02-0066 
DISSEMINATION OF INDIVIDUAL ) 
CUSTOMER PROPRIETARY ) AT&T’S EXCEPTIONS TO STAFF’S 
NETWORK INFORMATION BY ) PROPOSED ORDER 
TELECOMMUNICATIONS 1 
CARRIERS 1 

AT&T Communications of the Mountain States, Inc. and TCG Phoenix 

(collectively, “AT&T”) hereby submit their exceptions to the Staffs proposed Order 

attached to the Memorandum to the Commission from the Utilities Division dated 

September 24,2004. 

I. INTRODUCTION 

Staffs Memorandum outlines the purpose and history of the Customer 

Proprietary Network Information (“CPNI”) rulemaking, as does Staffs proposed Order. 

The proposed Order provides that a Notice of Proposed Rulemaking shall be forwarded 

to the Secretary of State for publication in the Arizona Administrative Register. The 

proposed Order also provides that all prior orders of the Commission shall remain in full 

force and effect until a final rule is adopted. 

Staffs Memorandum includes all relevant procedural information, but does not 

describe and apply the constitutional test the proposed CPNI rule must pass to be a lawful 



restriction on speech. This test, when applied, demonstrates that the proposed rule is an 

unconstitutional infringement on commercial speech. While AT&T does not take issue 

with the Commission’s authority to promulgate rules protecting consumer information 

where permitted by law, the rule must be lawful. The rule proposed here by Staff is not 

lawful. It is not a narrowly tailored restriction on speech generated by a careful weighing 

of the costs and benefits attributed to the restriction. 

As a separate, but equally important matter, Staffs proposed Order would also 

continue in effect a prior order of this Commission that unlawfully imposed new CPNI 

burdens on telecommunications carriers that were parties to the proceeding which 

produced the order. This, too, would be an appealable issue should this order be 

approved as drafted. 

11. COMMENTS 

A. First Amendment 

The Staffs report notes that the Tenth Circuit Court of Appeals vacated the 

Federal Communications Commission’s (“FCC”) initial CPNI rule because the rule 

violated the First Amendment. The Staff also notes that the U.S. District Court in 

Washington found the Washington Utilities and Transportation Commission’s CPNI rule 

unconstitutional. Staff fails to explain why the First Amendment is relevant to the CPNI 

rulemaking and why the two courts found the FCC’s rule and the Washington 

Commission’s rule violated the First Amendment. Nor does Staff explain what the 

constitutional ramifications are if the Commission adopts Staffs proposed rule or the 

constitutional standards that apply in this case. By failing to address these issues one 
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could incorrectly conclude that Staffs proposal is free of any constitutional infirmities. 

This would be an incorrect and unwise conclusion. 

AT&T has explained the constitutional implications at length in its previous 

comments' and at the September 2004 workshop. However, it is necessary to make 

several points that highlight the constitutional issues that are not addressed in Staffs 

Memorandum. 

The controlling case on commercial speech is Central Hudson Gas & Electric 

Corp. v. Public Serv. Comm 'n. of N. Y . ,  447 U.S. 557, 100 S. Ct. 2343 65 L. Ed. 2d 341 

(1 980). The Court summarized its test when reviewing restrictions on commercial 

speech. 

In commercial speech cases, then, a four-part analysis has 
developed. At the outset, we must determine whether the 
expression is protected by the First Amendment. For 
commercial speech to come within that provision, it at least 
must concern lawhl activity and not be misleading. Next, 
we ask whether the asserted governmental interest is 
substantial. If both inquiries yield positive answers, we 
must determine whether the regulation directly advances 
the governmental interest asserted, and whether it is not 
more extensive than is necessary to serve that interest. 

Central Hudson at 566. 

First, no party has argued that commercial speech is not involved or that 

government restrictions on the use of CPNI do not impact constitutionally-protected 

commercial speech. Therefore, Staff must show that the government interest is 

substantial and that the rule directly advances the state interest. 

more narrowly tailored restrictions on commercial speech than 

ineffective in protecting the substantial state interest. 

Staff also must show that 

t proposes would be 

AT&T's Comments on Staffs First Draft - Proposed CPNI Rules dated May 14,2004, and AT&T's 
Comments on Staffs Second Draft - Proposed CPNI Rules dated August 27,2004. 
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Staffs Memorandum does not address Central Hudson test or attempt to apply 

the Central Hudson test to its proposed rule. Furthermore, Staff does not address the 

legal principles enumerated by the Tenth Circuit Court of Appeals and the U.S. District 

Court in the proceedings identified by Staff. 

The Tenth Circuit stated that “the government bears the responsibility of building 

a record adequate to clearly articulate and justify the state interest.” U S  WEST v. FCC 

182 F. 3d 1224, 1234 (1 Oth Cir. 1999). Merely asserting a broad interest in privacy is not 

enough. Id. “In sum, privacy may only constitute a substantial state interest if the 

government specifically articulates and properly justifies it.” Id., at 1235. The 

government must also “show that the dissemination of the information desired to be kept 

private would inflict specific harm on individuals.. .” Id. “A general level of discomfort 

from knowing that people can readily access information about us does not necessarily 

rise to the level of a substantial state interest under Central Hudson for it is not based on 

an identified harm.” Id. 

The Tenth Circuit Court, assuming for the sake of argument that the FCC 

provided a substantial state interest for its CPNI rule and that the regulation directly and 

materially advanced that interest, reviewed the FCC’s rule to determine whether it was 

narrowly tailored. The Court concluded the regulation was not narrowly tailored. 

Even assuming that telecommunications customer value the 
privacy of CPNI, the FCC record does not adequately show 
that an opt-out strategy would not sufficiently protect 
customer privacy. The respondents merely speculate that 
there are a substantial number of individuals who feel 
strongly about their privacy, yet would not bother to opt- 
out if given such notice and the opportunity to do so. Such 
speculation hardly reflects the careful calculation of costs 
and benefits that our commercial speech jurisprudence 
requires. 



Id., at 1239. It appears to AT&T that Staffs rule also is predicated on the belief that 

“there are a large number of individuals who feel strongly about their privacy, yet would 

not bother to opt-out if given [I notice and an opportunity to do so.” Id. As the Court 

noted, speculation is not a sufficient basis for infringing on commercial speech. AT&T 

cannot figure out any other reason for Staff to require verification and annual reminders 

of opt-out electiom2 Furthermore, Staff has not provided the Commission with the 

required calculation of costs and benefits of the proposed rule. 

The U.S. District Court’s statements in Verizon are also relevant. 

[I]t appears as though the WUTC was motivated by consumer 
complaints regarding the implementation of Qwest’s opt-out 
campaign. Undoubtedly, the Qwest experience did not go well. 
That experience, however, does not support the proposition that all 
opt-out presentations are flawed. In fact, Verizon’s recent 
experience implementing opt-out in accordance with the FCC rules 
in Washington stands in stark contrast to Qwest’s. Verizon sent 
out opt-out notices to approximately 700,000 subscribers; 7.5 
percent successfully opted out and fewer than 45 subscribers 
lodged any complaint. Verizon’s experience strongly suggests that 
properly controlled opt-out campaigns can protect consumers from 
the unauthorized use of CPNI without impacting speech to the 
extent that the current rules do. That experience, along with the 
FCC’s, demonstrates that regulations that address the form, 
content, and timing of opt-out notices, when coupled with a 
campaign to inform consumers of their rights, can ensure that 
consumers are able to properly express their privacy preferences. 

Verizon Northwest Inc. v. Showalter, 282 F.Supp. 2d 1187, 1195 (W.D. Wash. 2003). 

The District Court found that the Washington Commission’s rules were not narrowly 

tailored. Staff relies on the same justification the Washington Commission relied on and 

the U.S. District Court found inadequate - customer complaints during Qwest’s initial 

attempt to comply with the FCC’s CPNI rule. As far as AT&T can determine, the 
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* Staffs proposed rule would take it one step further - it requires confirmation of express, affirmative opt- 
in elections by customers. 



customer complaints and speculation about customers’ state of mind are the only basis of 

Staffs proposed rule. The courts have held these reasons alone are inadequate to support 

restrictions of commercial speech. 

This is not a case of the Commission adopting a rule that it believes is in the 

public interest based on comments received from interested parties. A federal appellate 

court has held that CPNI is “commercial speech” for the purposes of the First 

Amendment. U S  WEST at 1233. Accordingly, the burden is on the Staff, and ultimately 

the Commission, to demonstrate that its proposed rule passes constitutional muster. This 

burden is on the Staff, even if no telecommunications carriers file comments in 

opposition to Staffs proposed rule. The Staff “must show that the dissemination of the 

information desired to be kept private would inflict specific and significant harm on 

individuals, such as undue embarrassment or ridicule, intimidation or harassment or 

misappropriation of sensitive personal information for the purposes of another’s 

identity.” Id., at 1235. As the Court noted, “[a] general level of discomfort from 

knowing that people can readily access information about us does not necessarily rise to 

the level of a substantial state interest under Central Hudson for it is not based on an 

identified harm.” Id. However, Staff has not identified any harm to individuals in its 

Memorandum. 

The Commission should require Staff to make a showing that the proposed rule is 

constitutional before the Commission starts down the path of adopting a rule that is, in 

AT&T’ s view, an unconstitutional infringement on commercial speech. Taking into 

account past legal precedent, Staff should be required to show why its rule is narrowly 
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tailored and “reflects the careful calculation of costs and benefits that [I commercial 

speech jurisprudence requires.” Central Hudson at 1239. 

B. Staff’s Proposed CPNI Rule 

Staffs proposed rule has gone through a number of iterations. Although it more 

closely tracks the requirements of the FCC rule regarding the requirements for the use of 

the opt-in and opt-out methods, the Staffs proposal still contains more burdensome 

notification requirements, requires verification of opt-out elections, requires confirmation 

of opt-in elections, requires annual reminders, and prohibits the use of bill inserts in all 

but one case -the initial n ~ t i c e . ~  The verifications, confirmations and reminders must be 

separate from the customer bi lk4 

AT&T addressed all these matters in its previous comments. It will not do so 

again. The simple fact is, Staffs rule is not narrowly tailored, nor does Staff calculate 

the costs and benefits of its proposed rule. The U. S. District Court rejected additional 

requirements imposed by the Washington Commission because the Court found “[tlhat 

[Verizon’s] experience, along with the FCC’s, demonstrates that regulations that address 

the form, content, and timing of opt-out notices, when coupled with a campaign to inform 

consumers of their rights, can ensure that consumers are able to properly express their 

privacy preferences.” Verizon at 1194-1 195. Staff has not demonstrated why the 

existing FCC regulations coupled with a campaign to inform customers of their rights is 

inadequate. 

~ 
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AT&T has other objections to Staffs latest rule. See AT&T’s comments. These are only the most 
obvious and burdensome. 

In AT&T’s Comments on Staffs Second Draft (at 9), AT&T pointed out that Qwest publicly stated in a 
Colorado Qwest deregulation case that the cost of a bill insert would be $30,000 and the cost of a separate 
mailing would be $700,000, or 23 times more. 
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Staff has failed to provide any evidence that opt-out is problem, except for the 

initial complaints. However, the District Court found that a proper opt-out notice can 

eliminate all but a very few complaints. Staff has not addressed the Central Hudson 

 standard^,^ U S  WEST, or Verizon. All of Staffs proposals appear based on the belief 

that an opt-out election or an express opt-in election cannot be knowingly made by a 

customer. As the Verizon Court noted, speculation is not sufficient to support burdens on 

commercial speech, nor is the evidence of the initial customer complaints against 

Qwest’s initial CPNI notice. 

AT&T believes the Commission cannot make an informed decision to proceed 

without a Staff analysis of the prior legal precedent and constitutional standards. 

C. Decision No. 64375 

Because of the complaints received by the Commission regarding Qwest’s opt-out 

notice, the Commission addressed the matter of Qwest customer complaints at the 

January 28,2002, open meeting. The Commission subsequently initiated an investigation 

and rulemaking to examine and address CPNI generally. The Commission ordered 

Qwest and other telecommunications carriers to delay implementation of an opt-out 

CPNI policy in Arizona until the conclusion of the investigation. 

AT&T received no notice from the Commission that the Commission was going 

to address CPNI generally at the January 28,2002, open meeting. The agenda appeared 

to be limited to reviewing the complaints against Qwest. The Commission subsequently 

enjoined AT&T and other carriers from using a lawful method of obtaining customer 

approval to disclose, use and access CPNI that was approved by the FCC, without notice 

Staff may argue that it can meet its obligation after the rule is published. However, since Staff has the 5 

burden of proof, it makes more sense to require Staff to provide a Central Hudson analysis before the 
Commission publishes the rule. 
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to AT&T, without any evidence of customer complaints against AT&T and without any 

record that AT&T’s use of opt-out was unlawful. Furthermore, not only was AT&T 

denied notice and opportunity to be heard, the Commission lacks the legal authority to 

issue injunctions. In this case the injunction is even more egregious because the 

injunction is a prior restraint on constitutionally-protected speech. 

Enjoining carriers from using the opt-out method effectively requires carriers to 

use opt-in in all cases. The Tenth Circuit held that the FCC rule that required opt-in in all 

cases was not narrowly tailored and was unconstitutional. The Commission’s present 

order, therefore, is also unconstitutional on its face. Decision No. 64375 also violates the 

Arizona Administrative Procedures Act. By prohibiting all carriers from using opt-out, 

the Commission has, in essence, adopted a rule of general applicability without 

substantially complying with the Administrative Procedures Act. A.R. S. 6 4 1 - 100 1 (1 7). 

Any rule adopted in violation of the Act is invalid. A.R.S. 5 41-1030. 

Staffs latest draft Order states that this prior Order shall remain in effect against 

AT&T. The Commission’s earlier decision was entered over two years ago. The rule 

proposed by Staff is an invitation to a court challenge. During any challenge to the rule 

AT&T will continue to be enjoined from exercising its constitutionally-protected rights to 

free speech without any factual or legal basis. AT&T can no longer silently accept this 

situation and must object to any order that continues to enjoin AT&T from exercising its 

First Amendment rights to free speech without any factual or legal basis. The 

Commission should drop any ordering paragraph that perpetuates the previous unlawful 

order, and the Commission should correct the previous error and affirmatively state that 
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compliance with the existing FCC rule is sufficient until the Commission adopts lawful 

CPNI requirements. 

111. CONCLUSION 

The Commission has the burden of proof in this proceeding. Before the 

Commission commences the formal rulemaking process by publication of Staffs 

proposed CPNI rule in the Arizona Administrative Register it should review the 

constitutional implications of such actions. It makes sense to do the proper analysis 

before the publication. AT&T believes that such analysis will demonstrate that Staffs 

proposed rule is not narrowly tailored and would fail the calculation of the costs and 

benefits that the law requires. The proposed rule will not stand a legal challenge on First 

Amendment grounds. 

Dated this 4t” day of October, 2004. 

AT&T COMMUNICATIONS OF THE 
MOUNTAIN STATES, INC. AND TCG 
PHOENIX 

Mary B. Tribby 
Richard S. Wolters 
1875 Lawrence St., Suite 1503 
Denver, Colorado 80202 

(303) 298-6301 (fax) 
rwolters@att.com 

(303) 298-6741 

Joan S. Burke 
Osborn Maledon, P.A. 
2929 North Central Avenue, Suite 21 00 
Phoenix, Arizona 85012-2794 

j sburke@omlaw.com 
(602) 640-9356 

10 

mailto:rwolters@att.com
mailto:sburke@omlaw.com


CERTIFICATE OF SERVICE 
(RT-00000J-02-0066) 

I certify that the original and 13 copies of AT&T’s Exceptions to Staffs Proposed Order 
were sent by overnight delivery on October 4,2004 to: 

Arizona Corporation Commission 
Docket Control - Utilities Division 
1200 West Washington Street 
Phoenix, AZ 85007 

and a true and correct copy was sent by overnight delivery on October 4,2004 to: 

Maureen Scott Lyn Farmer 
Legal Division 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, AZ 85007 

Chief Administrative Law Judge 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, AZ 85007 

Ernest Johnson Chstopher Kempley 
Director - Utilities Division 
Arizona Corporation Commission Legal Division 
1200 West Washington Street 
Phoenix, AZ 85007 

Arizona Corporation Commission 

1200 West Washington Street 
Phoenix, AZ 85007 

and a true and correct copy was sent by United States Mail, postage prepaid, on October 
4,2004 to: 

Timothy Berg Mark Brown 
Fennemore Craig, P.C. Qwest Corporation 
3003 North Central Avenue, Suite 2600 
Phoenix, AZ 85012-2913 

3033 North Third Street 
Phoenix, AZ 85012 

Joan S. Burke 
Osborn Maledon, P.A. 
2929 North Central Avenue, Suite 2100 
Phoenix, AZ 85012-2794 

Michael W. Patten 
Roshka Heyman & DeWulf, PLC 
One Arizona Center 
400 East Van Buren St., Suite 800 
Phoenix, AZ 85004 

Thomas H. Campbell 
Lewis and Roca, LLP 
40 North Central Avenue 
Phoenix, AZ 85004 

Gregory Kopta 
Davis Wright Tremaine 
2600 Century Square 
1501 Fourth Avenue 
Seattle, WA 98101-1688 



Jon Poston 
ACTS 
6733 E. Dale Lane 
Cave Creek, AZ 85331-6561 

Eric S. Heath 
Sprint Communications 
100 Spear Street, Suite 930 
San Francisco, CA 94105-31 14 

Thomas F. Dixon 
WorldCom, Inc. 
707 17th Street, Suite 2900 
Denver, CO 80202 

Deborah R. Scott 
Associate General Counsel 
Citizens Communications Co. 
2901 North Central Ave., Suite 1660 
Phoenix, AZ 85012-2762 

Robert E. Kelly 
Allegiance Telecom of Arizona, Inc. 
1919 M Street NW, Suite 420 
Washington, DC 20036 

Scott Wakefield 
Residential Utility Consumer Office 
11 10 W. Washington, Suite 220 
Phoenix, AZ 85007 

Jeffrey W. Crockett 
Snell & Wilmer LLP 
One Arizona Center 
400 East Van Bwen 
Phoenix, AZ 85004-2202 

Steven J. Duffy 
Isaacson & Duffy P.C. 
3 101 N. Central Avenue, Suite 740 
Phoenix, A 85012-2638 

Curt Huttsell 
Citizens Communications 
4 Triad Center, Suite 200 
Salt Lake City, UT 84180 

Bradley Carroll 
Cox Arizona Telcom, L.L.C. 
1550 West Deer Valley Road 
Phoenix, AZ 85027 


